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As the United States enters this new phase, the U.S. legal community must fully understand the implications ofU.S. adherence to the goal of liberalization of world trade on national policy and, ultimately, on national sovereignty. 3 The free trade movement is part of a general and irresistible movement toward a global community. 4 The global trade movement will have an impact well beyond national trade policy. The softening of trade borders will result in a more general concession of national sovereignty to supranational institutions. The U.S. legal community, even more so than other U.S. communities, must understand the nature of this move toward "global federalism . ., Fortunately, U.S. lawyers are intimately familiar with a federal legal system. In some senses, U.S. lawyers need only shift their perspective so that instead of working with a system in which the national government relates to the several states, they envision operating in one in which the national government relates to supranational governments, a perspective similar to the U.S. states in relation to the federal government. Still, the global legal system is nascent, it is not the mature U.S. federal system, and U.S. lawyers must be prepared to operate at a more formative stage. And, they must be prepared to deal with global institutions influenced by an Minister proposed to "place the whole of French and Gennan coal and steel production under a common High Authority'' where other European countries could participate). ever-widening array of governmental and legal cultures. Both present opportunities as well as drawbacks.
Insight into the natural evolution of a free trade regime may be gleaned from the fifty-year march toward the current E.U., which began with the signing of the European Coal and Steel Community Treaty in 1951. The European Economic Community, known popularly as the "Common Market," was established in 1957 by the Treaty of Rome. 5 This initial treaty has been amended on occasion to form a constitution or "basic law." Each iteration resulted in an added centralization of authority, memorialized by the name change to the "European Union." 6 Indeed, the E.U. has always been understood as a work-in-progress, and its members have agreed to "an ever closer union."
7 Recently, the German government has proposed a true federal government much like its own, but the other members are not ready for formalization of that degree of unification. 8 The E.U. experience serves here as an eye-opening case study. The focus of the initial effort was on economic cooperation. George Bermann observed, " [ d] ifficult as it may now be to believe, the founders of the Community appear to have expected the Community institutions to intervene only in very specific ways in the Member State economies."
9 The evolutionary process from this narrow vision to the E.U.'s robust and broad authority provides valuable insights as the United States draws further into a global trade regime.
Although U.S. lawyers have some two hundred years of historical experience, the recent E.U. experience might serve U.S. lawyers as a means to update their understanding of centralization.
10 The E.U.'s well-defined and 5. See BROWN & KENNEDY, supra note 2, at 1-5 (providing a general history of the creation of a court of justice that would subject the European organization to judicial control).
6. 334-36 (1996) (observing a natural tendency of the U.S. federal government into areas where it has no general "constitutional" power).
[54:1 aggressive legislative structure has played a crucial role in centralization.
11
U.S. lawyers, however, might profitably focus on the potential role of supranational tribunals in the evolution of a global legal regime, and in the origins of the legal principles upon which decisions will be made. Therefore, this article is limited to developing understanding of the centralizing influence of judicial review with reference to the E.U. experience.
E.U. developments further serve as a valuable vision of the emerging global legal regime, because a world legal regime, at least its frrst stages, will derive from a melding of U.S. law representing the common law legal tradition, and E.U. law representing continental legal culture. Thus, this Article, with the aid ofE.U. judicial developments, hopes to serve two purposes. First, this Article discusses the social policy scope of the commitment to a free trade regime and the natural shift from sovereign nations to supranational, ostensibly trade-oriented, organizations. Second, this Article demonstrates how free trade commitments might be understood quite differently by those from other legal cultures, particularly those trained in the continental legal culture dominating the law emerging from the E.U., and hence how the partnership of the E.U. and U.S. legal communities might impact the development of global review principles.
THE EFFECf OF SUPRANATIONAL JUDICIAL REVIEW ON NATIONAL

SOVEREIGNTY
The judicial role in the drive to a "more perfect union" is not unknown to U.S. lawyers, particularly the part played by the U.S. Supreme Court The allocation of authority among these three institutions may be startling to U.S. lawyers unfamiliar with the E.U.'s legislative process, whereas it may not seem extraordinary to those familiar with parliamentary governments. See BROWN & KENNEDY, supra note 2, at 8 (stating, "European Parliament is more like a national parliament."). The Commission, which also administers the laws, has sole authority to initiate legislation and the Council has final enactment authority. See id. at 11. The Parliament, which is directly elected by E.U. citizens, has various types of review· or approval authority. See id. at 8. In general, Parliament has the power to stop or at least make legislation more difficult but the Council, with the advice of the Commission, has the final say. See id. at 8-10. The latter two institutions may be comparable in a parliamentary system to the "government," where the leadership of the dominant party or parties controls legislation as well as the executive. Hence Europeans may be more comfortable with this allocation of power. Still, each major treaty has given parliament more power in response to claims of a "democracy deficit" and this trend is likely to continue.
(U.S. Court). The role of the European Court of Justice (E.U. Court) in centralizing authority might not be well understood by U.S. lawyers, and yet that E.U. institution is particularly important to envisioning the evolution of global federalism.
12 While the United States brings its own history and experience to centralization of power issues, the E.U. 's evolution and the E.U. Court's role is more recent and its citizens and member nations will be more sentient in the initial steps from a trade regime to a supranational sovereignty. This section then seeks to use E.U. judicial review to predict the role global tribunals might play in global federalization. (Parallelism is sought here by referring to the European Court of Justice as the "E.U. Court" and the U.S. Supreme Court as the "U.S. Court").
A. Judicial Review in E. U. Centralization
The role of judicial review of national or "Member State" actions provides a particularly valuable lesson for U.S. lawyers. Like the U.S. Court, the E.U. Court has been extremely activist, and the law it created in the E.U.'s formative stage forms the bedrock of a strong central authority. George Bermann summarized the E.U. Court's role, stating, "[t]he Court of Justice has thus taken virtually every opportunity that presented itself to enhance the normative supremacy and effectiveness of Community law in the national legal orders."
13 Even though the E.U. Court has recently been more cautious, as discussed below, the legal doctrines it created are stiiJ a major unifying force.
The birth of the E.U. was largely the result of a partnership between France and Germany, 14 although there were six founding members. Those with some understanding of the Conseil d'Etat will understand the E.U. Court's processes. Otherwise, its processes are quite foreign to U.S. lawyers and challenges their notions of appropriate process and proper: judicial decision making. Therefore, a brief description of the E.U. Court's composition and procedures, with special attention to points of interest for U.S. lawyers, seems necessary.
The E.U. Court consists of fifteen judges and eight advocate generals, but planned enlargement will result in expansion. The E.U. Court hears cases in "chambers" of three to seven judges. Judges serve a term of six years with the prospect of reappointment. Of particular relevance to this discussion, Article 223 provides that "[judges] shall be appointed by common accord ... of the Member States."
19 Although a representative from each state is not thereby required, as it is with the ultimate legislative authority, the "Council," this phrase assures that each state will have a representative because each can and do insist.
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Certain procedural aspects may also astound American lawyers. In many ways, the procedures have the feel of U.S. appellate proceedings but differ in fundamental ways. The first stage is the written application. This is not really pleading because it must contain, in effect, the applicant's whole case. The defendant has one month to respond, challenging "admissibility" (e.g., jurisdiction and standing) and merits or substance. At this point, the process significantly deviates from any U.S. judicial proceedings. The parties' control virtually ends and the E.U. Court takes over. One of the judges is assigned the case and serves as a "judge-rapporteur," responsible for building the record. The record will serve as the basis for a deci- sion. Witnesses are heard as part of the investigation and they are witnesses to the E.U. Court's, not to the individual party's. Evidence may also be taken in written form. The investigation may, but not necessarily, be followed by an oral hearing of an oral argument nature. The "Advocate General" then considers the case. Nothing in the U.S. system equates to this judicial officer in the Court's operation. The Advocate General is part of the E.U. Court and prepares an opinion to "assist" the Court. Although the extent to which the E.U. Court adopts the Advocate General's opinion may vary, it is invariably extremely important.
The judgment is reached in a secret meeting ofthe E.U. Court (without the attendance of the Advocate General)?
1 The Court delivers a collegial judgment. The opinion is sparse, to say the least, by U.S. standards. Therefore, the Advocate General's opinion is often more illuminating, even if the E.U. Court does not agree. Also, the opinion is not attributed to an individual judge and there are no individual opinions, including dissents. While U.S. lawyers may find collegial judgments interfere with "reading" the Court, the practice does not seem to inhibit of the evolution of the law.
Like the U.S. Court, the E.U. Court has jurisdiction to enforce the basic law against both E.U. institutions and Member States. 22 The Court may void an act of an E.U. institution. More to the point, the Court may review actions by the Member States to determine if they have "failed to fulfill an obligation" under the treaty. A state must take necessary action to comply with the E.U. Court's judgment and, if it fails to do so, the Court may impose a "penalty payment.'
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Member compliance may also be questioned before national courts and the national court may refer such questions to the E.U. Court. The E.U. founders took the alternative approach to "inferior federal courts" in contrast to the drafters of the U.S. Constitution. They created only one central court and relied on national courts to a large degree. Moreover, unlike the U.S. federal court system, the E.U. Court may directly obtain a case from any national tribunal, from the highest national court to the lowest, even tribunals outside the judicial system. The basic law does not contain a supremacy clause, as does the U.S. Constitution. However, the E.U. Court, in an early display of its activism, recognized the supremacy of E.U. law in Costa v. Ente Nazionale Per L 'Engergia Elettrica, where the E.U. Court recognized:
The transfer, by the States from their domestic legal system to the Community legal system of the rights and obligations arising under the Treaty, carries with it a permanent limitation of their sovereign rights, against which a subsequent unilateral act incompatible with the concept of the Community, cannot prevail. Consequently Article 177 is to be applied regardless of anr domestic law, whenever questions relating to the interpretation of the Treaty arise. Currently, E.C. Treaty Article 10 (the former Article 5 as applied in Costa) provides that Member States take all appropriate measures to ensure fulfillment of the obligations arising out of the Treaty or resulting from action taken by the institutions of the Community, and notes that States should not undertake measures that may imperil the missions and purposes ofthe Treaty. Combined with the E.U. Court's enforcement jurisdiction, it becomes quite easy for an activist court to assert the supremacy of E.U. law, even without a supremacy clause as such.
A much more significant step was the E.U. Court's willingness to derive its responsibility under the basic law from the general principles oflaw. As would be expected, these principles are founded on continental legal doctrine, largely that of France and Germany (suggesting a parallel with the likely E.U.-U.S. foundation for a global legal regime bution of abortion related information. 28 Three student organizations included in their student guides information regarding contacting abortion clinics in the United Kingdom. Irish legislation makes it a criminal offense for a woman to have or attempt to procure an abortion. Following a referendum in 1983, the legislature inserted a right to life provision into the Irish constitution. The E.U. Court first decided that the medical termination of pregnancy was a "service" under E.U. Treaty Article 50, which is protected under E.U. Treaty Article 49. Implicitly, it treated services in the same fashion as goods, so that any burden on trade, even in the absence of discrimination, is considered incompatible with the basic law. It thereby agreed with Advocate General Van Gerven's conclusion, which stated that "national rules which, albeit not discriminatory, may, overtly or covertly, actually or potentially, impeded intra-Community trade in services fall in principle within the scope of [the basic law]."
29 In response to the argument that such activity was considered immoral as evidenced by the Irish Constitution, referendum, and laws, the Court held that because abortion was legal in some member states, it would not substitute its moral judgment.30 Still, it held that the E.U. law did not protect the student organizations, but for reasons that were not particularly sensitive to Ireland's public policy concerns. It held that the prohibition was compatible because it was "independent of the economic activity." The freedom was assured for the clinics themselves or persons engaged in fee-paying services or advertising.
This case is an enlightening example of the weight of authority assumed by the E.U. Court. The case demonstrates how easily a sensitive moral, philosophical, and social policy issue may be converted into a free trade issue. Any of the E.U.'s so-called "four freedoms" (free movement of goods, workers, establishment, and services) might justify judicial review of nontrade issues. A true free trade regime may not permit moral impediments, or the like, that might create obstacles to the free movement of goods, services, and people within the global market.
Trade principles also necessarily justify a uniform approach to morality and public policy. On this issue, the Advocate General advised:
Admittedly, those concepts may be defined to a considerable degree by the Member States. Yet that does not mean that they should not be justified and delimited in a uniform manner for the whole Community under Community law and therefore taking 
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[54:1 into account the general principles in regard to fundamental rights and freedoms which form an integral part of Community law and the observance of which the Court is to ensure.
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Imagine U.S. law being evaluated against a universal world morality. In this regard, consider how little impact the constitutional nature of the Irish law had on the Court and the fact that it was affirmed in a referendum.
This case also demonstrates how easily international conventions can be brought into global legal principles and applied by a global court in the name of trade even against nations who are not signatory to those conventions. The Court entertained a freedom of expression defense based on the European Convention on Human Rights (the Convention). Formally, E.U. law did not directly adopt the Convention, and individual members were left to adopt it. Even though it ultimately rejected the argument, it followed other cases in which E.U. law incorporated the Convention where incorporation fostered the single market objectives.
32 Anne-Marie Slaughter observed the impact of the law developed by the European Court of Human Rights (ECHR) over courts outside Europe. 33 Thus, the demonstrated ease of converting trade jurisdiction into authority to apply the ECHR's opinions projects a similar move by a global trade tribunal relying on the views of various rights defining tribunals. Envision a global trade tribunal imposing a convention on the United States to which Congress has not agreed.
B. Shifting Sovereignty in a Global Legal Culture
The E.U. experience demonstrates the natural tendency toward federalization in supranational organizations and the role judicial review plays in that movement. The WTO, even in its current form, presents the foundation for a similar shift.
34 Its tribunals will play their own role in the shift of sovereignty to the supranational organization. This shift will reach, as in the E.U. experience, well beyond trade.
John mental, health, and safety issues."
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They offer two models: the antidiscrimination model and the regulatory model. The former is much less intrusive on national law than the latter. The latter results in the WTO making global social policy regulations to replace national regulations rejected as inconsistent with a world market. These two pro-free trade commentators warned that "in light of its academic and political support, the regulatory model will likely compete with the antidiscrimination model in shaping the WTO of the future."
36 While both models presage significant shifts in sovereignty, their regulatory model suggests a more aggressive imposition of a global social policy on WTO member nations. It would particularly erode the sovereignty of less developed countries whose level of economic development cannot support environmental regulation and other social policies equivalent to that of more developed economies so that the drive for global uniformity will be more restrictive on their social policy choices and their freedom to attack what they find to be more pressing concerns.
The E.U. experience supports a view that these commentators and many others in the United States might find disagreeable in terms of economic liberalization. This experience suggests a shift in national control of internal social policy: a shift of sovereignty. Early, the E.U. Court expressed the broad impact of the movement towards a single market. In ReweZentral AG v. Bundesmonopolverwaltung for Branntwein (generally know as Cassis de Dijon), the Court made E.U. policy that an internal market required more than a prohibition against discrimination. 37 The German law applied equally to both imported and domestic products, but the Court assumed the authority to question any "obstacle to trade." 38 In short, the single market goal demanded the elimination of any national regulation that inhibited any of the four freedoms, regardless of whether the regulation prejudiced goods, services, workers, or establishments from other Member States.
More to the point, in response to national claims that such E.U. law prevented Member States from protecting their citizens, the Court responded that the members should then promote the adoption of such protection for all E.U. citizens, all "Europeans." Thus, European law conforms to the regulatory model described above which McGinnis and Movsesian find is 38. Id. at 664. The case has that interpretation even though, or perhaps because of, the facts suggest that the German regulation was, in fact, discriminatory.
[54:1 competing for global dominance. In this way, the Court shifted a substantial body of social policy authority from the states to the E.U. institutions. A similar movement in the global trade regime seems likely.
The general global trend towards devolution tempers, but does not master this tendency. 39 The E.U., despite the pressure for an ever-closer union, has not been immune from the devolution movement. Again, the E.U. experience suggests the future of global judicial review. The E.U.'s concept of shared power might presage a global future with an ebb and flow of national versus global sovereignty.
The E.U. has embodied its notion of this conflict in the doctrine of"subsidiarity." The doctrine of subsidiarity expresses a growing sense that the E.U. was detracting from member authority beyond that intended or wished by the members and their citizens. 40 In short, it expresses a preference for social policy decision making at the level nearest those affected while still achieving the desired shared goal. E.C. Treaty Article 5 now expressly provides that in "areas which do not fall within its exclusive competence, the Community shall take action, in accordance with the principle of subsidiarity, only if and insofar as the objectives of the proposed action cannot be sufficiently achieved by the Member States and can therefore . . . be better achieved by the Community.'.4
1 The E.U. controversy revolving around subsidiarity, the allocation of authority between the central authority and the states, is very familiar to U.S. lawyers. In U.S. constitutional law, the poles in this allocation are termed "Nationalist," which endorses a strong federal authority, and "Fed- 205, 206-07 (1990) (defining devolutionary federalism as a constitutional order that redistributes authority from a centralized entity to sub-parts, which then assume their own authority over the matter). The European Community is an example of a supranational constitutional system that has embraced devolutionairy federalism. See id. at 207-11.
40. The doctrine began to emerge from several different venues in the early 1980s. The 1992 Maastricht Treaty, formally the Treaty on European Union (TEU), incorporated the concept into the basic law. There has been a discussion of the Amsterdam Treaty's treatment of subsidiary and the experience with that principle between the TEU and the Amsterdam Treaty. See Christian Timmermans, Subsidiarity and Transparency, 22 FoRDHAM INT'L L.J. Sl06, Sl27 (1999) (concluding Judge Pescatore "feared that subsidiarity would set us back into the dark times of anarchy of the nation states. I am happy to say now in 1998 that after five years of subsidiarity, the Community is still very much alive.").
41. E.U. TREATY art. 5.
eralist," which favors considerable retention of authority by the states.
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U.S. federalism and subsidiarity contrast in ways that might inform any predictions about the future of shared authority between global authority and its national members. George Bermann urged that equating E.U. subsidiarity with U.S. federalism "is misleading and possibly false. '.4 3 He distinguished the two concepts, arguing "U.S. federalism places greater emphasis on the presence of an overall balance of power between the federal government and the states than on respect for any single rule for allocating competences among the different levels of government.'>« U.S. federalism principles may look to an array of justifications for centralized decision making in a particular area of public policy. Subsidiarity focuses only on whether the relative capacities of federal and state government can deal "effectively" or "adequately" with the problem or policy at hand. 45 In applying it, central action may be taken only in areas of shared jurisdiction, whereas U.S. federalism relies on the political branches to make the necessary public policy trade-offs. 46 That is, E.U. subsidiarity places the burden on the E.U. institutions, including the E.U. Court, to demonstrate that centralization is superior but U.S. federalism makes the centralization choice a political question.
Thus, global review based on U.S.'s federalism concepts would allow future global political authorities to entertain trade-offs between global and national resolution of an issue. Global review based on E. U. 's subsidiarity would force the global authority to demonstrate that it was superior in a given context. Thus, the E.U. concept trusts more concrete borders, whereas the U.S. concept trusts the soundness of institutional divisions of labor.
IT. THE SHIFT FROM NATIONAL TO GLOBAL REVIEW PRINCIPLES
The federalization process also forces national legal principles into a complex matrix in which various existing national and global legal principles interact. Anne-Marie Slaughter observed both the "vertical" relations and "horizontal" relations among national and supranational courts. Therefore, U.S. law increasingly affects not only the evolution of global law, but also the evolution of national laws throughout the world and that law affects U.S. law as well. This shift introduces a new complexity into national law well beyond international trade oriented practice.
The Wheat Gluten case considered by a WTO panel provides an example of the new dimensions facing U.S. nationallaw. 48 There the United States argued that the E.U.'s assertion of a "proportionality rule" constituted a proposed a "novel standard" of the E.U.'s own "invention." A look into this assertion illuminates the tensions in the merger of common law legal culture, as manifest in U.S. review law, and the continental legal culture, as manifest in E.U. review law. It shows the entwining of global and various national legal doctrines.
The E.U. accused the United States of establishing a quantitative restriction on the importation of wheat gluten in violation of General Agreement on Tariffs and Trade (GATT). 49 The U.S. International Trade Commission (ITC) determined that wheat gluten was being imported into the United States in such increased quantities as to be a substantial cause of serious injury to the domestic industry. The United States adopted a "definitive safeguard measure" placing a quantitative restriction on certain imports. The E.U. requested the establishment of a WTO panel to inquire into the safeguard measure. Among other challenges, it asserted that the ITC's action violated the principle of proportionality.
It further asserted that Article 5 of the Safeguard Agreement (SA) established that review principle with the language that a "Member shall apply safeguard measures only to the extent necessary to prevent or remedy serious injury and to facilitate adjustment." 50 The E.U. contended "[SA Article 5] is the application of the proportionality principle ... As the ITC itself acknowledged in its report, a quantitative restriction is the most extreme and restrictive measure that a Member could take. It is the most tradedisruptive measure of all possible measures." 51 Thus, it urged "the principle of proportionality under Article 5.1 did not allow the United States to choose a quantitative restriction without having demonstrated that the applied measure was the least trade restrictive measto an emerging judicial comity).
48 ure possible." 52 The dispute settlement body did not reach this specific argument because it found that the United States had violated other, more expressed, GAIT requirements. Therefore, it was unnecessary to decide whether to transport E.U. law into WTO law, especiaJly over U.S. objections.
The panel was able to save itself the task of dealing U.S. parochialism. Far from being a "novel invention," the principle of proportionality has a long history in continental review law. As a general principle of law in Europe, it quickly became an integral part of E.U. review law and is now considered a fundamental, perhaps dominant, aspect of that law. The principle is a product of German law. 53 It has spread throughout Europe and it has become widely accepted in continental European law. Even the common law English courts have increasingly expressed themselves in such terms.
A few E.U. cases will provide a sense of how proportionality is used to create judicial authority over an array of national policy choices. [54:1 tive means, the obligation at issue does not therefore comply with the principle of proportionality." 59 This case is among those that demonstrate how the principle of proportionality empowers the court to delve deeply into national policy choices not directly related to trade. The connection between trade and the failure of the regulation was more direct in Commission v. Italian Republic, but the case is otherwise instructive in how stringent review under that standard might be.
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The regulation's objective was to protect the national citrus crop from the importation of damaging disease. The national government issued a decree limiting the points of entry of grapefruits. The Commission, in another enforcement action against a Member, urged that the regulation was not essential. 61 The Court, however, struck down the regulation because lesser alternatives were not "impossible. ' 63 Commission sugar regulation required as proof of compliance certain endorsements on an export license. The customs office refused to accept equivalent proof and the exporter appealed. On reference, the E.U. Court noted that " [w] here Community legislation makes a distinction between a primary obligation ... and a secondary obligation, essentially of an administrative nature, it cannot, without breaching the principle of proportionality, penalise failure to comply with the secondary obligation as severely as failure to comply with the primary obligation."
64 In this case, however, it found that the prescribed formality was part of the primary obligation, hence compliance could be penalized without violating the proportionality. viewed an E.U. regulation, enforced by a national agency, it serves as an example of the reach of proportionality review.
The importation of such a fundamental E.U. review principles will be irresistible. The process whereby proportionality, as an example, entered the E.U. Court's review responsibility demonstrates the borrowing and negotiation that will form global review principles. Proportionality is a universal concept in E.U. law, but it originated in German, not French law. 66 Similarly, a review principle, here proportionality, representing a fundamental part of one dominant legal system, the E.U. and Europe, is urged by that system on the supranational tribunal. The American system finds it novel and doubts its legitimacy. Like the Court of Justice, a global tribunal will likely adopt a principle familiar to a significant legal culture despite the initial resistance from another significant culture. Indeed, one might expect a common law advocate, perhaps even the United States, to assert the principle if doing so will serve its purpose.
So, proportionality is not novel to E.U. law and it is not surprising that the E.U. would argue for its inclusion in WTO Jaw. Indeed, Article 5 language quoted by the E.U. must have seemed to continental lawyers representing the E.U. a clear expression of the principle. Similarly, the WTO's Dispute Settlement Understanding Article 3.2 defines a dispute settlement body's job as ''providing security and predictability."
67 This language may have no special meaning for U.S. lawyers but European lawyers may see it as adopting the principle of "legitimate expectations" or "legal certainty." This principle became part of E.U. review law from both German and French review principles. Applying it, a court must assure that the government may not unilaterally disturb settled legal relationships. In its French expression, it refers to "legal security" (securite juridique), which precisely matches the understanding in the originallanguage.
68 Consistent with the WTO language, it is understood to require predictability. 69 68. See HARTLEY, supra note 27, at 139 (stating the three most important sub-aspects of legal certainty (or legal security) are non-retroactivity, vested rights, and legitimate expectations).
69. See JAMES HANLON, EUROPEAN COMMUNITY LAW 63-65 (2d ed. 2000) (commenting the principle of predictability is found in the legal systems of all Member States, and involves the principles of legitimate expectations and non-retroactivity, which is defined as precluding a measure from taking effect before its publication).
that will find its way into WTO review even though it is not a part of U.S. law.
This vertical impact of principles from other cultures can also be expected to have indirect horizontal impact on U.S. law. Global review's adoption of principles borrowed from other nations will transform U.S. principles so that the principles of other legal cultures will migrate through global review into U.S. law. The acceptance ofE.U. review principles into the English, i.e., common law, legal culture might presage the impact of globalization on U.S. national review law. The change in judicial attitude in England attributed to the duty to enforce E.U. law is considered dramatic.
7° Continental review principles themselves are also finding their way into English law. For example, English law increasingly recognizes proportionality and legitimate expectation.
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Robert Thomas described how proportionality has become part of English law, and how pressure to apply E.U. law "may create an osmotic or 'spill-over' effect of European law, whereby principles which need only be applied by the national court when it is concerned with Community law may nevertheless filter through into the court's elaboration of domestic law."
72 Lord Denning, who seems to have added legitimate expectation review to English law, asserted that he thought of it himself.
73 Foreign review principles are fmding a place in the review arsenal of the English judiciary. Whether borrowing is conscious or not, the general continental usage of the principle no doubt helps legitimate arguments for its adoption in England.
The U.S. Supreme Court, "regarded by many foreign judges and lawyers as resolutely parochial," has increasingly observed foreign principles. 74 As in England, proportionality is a plausible candidate for the gradual importation into United States law as other legal culture participate in global judicial process. The judicial application of concepts embodied in the principle of proportionality are not unknown in U.S. law. While it is not a formal review principle in the U.S., reviewing U.S. courts, as their English counterparts, often reason in ways that suggest the principle. A particularly 15 Finding that Congress intended to abrogate state sovereign immunity, the Kimel Court then considered whether it could validly do so. In City of Boerne v. Flores, the U.S. Supreme Court considered whether the means adopted were narrowly tailored to achieve the desired end. 76 Conceding that Congress has wide latitude, the Court noted that " [t] here must be a congruence and proportionality between the injury to be prevented or remedied and the means adopted to that end." 77 In Kimel, it held that "[t]he substantive requirements the ADEA imposes on state and local governments are disproportionate to any unconstitutional conduct that conceivably could be targeted by the Act."
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In all these ways, participation in a world trade regime means U.S. law cannot remain an isolated legal island and U.S. lawyers will no longer be immune from the principles of other legal cultures. For an ever-widening range of legal disciplines, attention must be given to global legal doctrine and the principles from other legal cultures that will affect global adjudications. The future of U.S. law in many areas may also see national law assimilating the principles from other legal cultures as they become more familiar.
CONCLUSION
The above is not an anti-free trade demonstration, but an alert to U.S. lawyers that the practice of U.S. law has fundamentally changed. Moreover, while nearly every aspect of U.S. law will feel the affect of globalization, U.S. public law, and the U.S. public policy behind it, will continue to ~el the most immediate impact as the United States enters the global legal culture. The effect is both vertical and horizontal, involving the interaction [54:1 between national law and global law and between our legal culture and those of other systems.
This Article then expresses some urgency. For one thing, U.S. lawyers must take steps . to understand the effect of globalization, particularly the global trade regime, on national law. Perhaps more importantly, this is the point at which the U.S. legal community, particularly those engaged in public law, can affect the fundamental principles of the global legal culture. The two dominant legal cultures in the globalization will be the United States, representing the common law systems and its own public policy embellishments, and the E.U., representing an amalgam of the continental legal systems. These two legal cultures will form the basis of the global legal system, as did Germany and France in the formative years of E.U. law.
Inevitably, globalization will result in an increasing shift of sovereignty from the national government to global institutions. This Article discusses two aspects of that shift in sovereignty. First, it explores a shift resulting from the emerging free-trade regime, which may not be obvious to many U.S. lawyers. Second, it suggests a change in judicial lawmaking, which will result, or has begun to result, from globalization.
The fifty-year effort to create a single European market demonstrates the shift of sovereignty necessary to accomplishing that goal, and hence is instructive in predicting the future of a global free trade regime. A single market was found impossible without attacking national laws and national public policy. Thus, the E.U. Court, along with the other E.U. institutions, had to question separate national standards even if not protective or discriminatory. Not only can it be confidently predicted that global trade regime must similarly evolve, but the WTO, even though much weaker than the E.U. government, has already begun that process.
More subtle is the shift in the sovereignty of national courts. Again, the E.U. experience is instructive. The initiating legal cultures of Member States set the foundation for E.U. law. However, over time, the direction has shifted so that increasingly E.U. law or uniform principles began to affect national law. As national law could be measured against the uniform European legal principles, control over national law shifted from national courts, along with national governments in general. Moreover, national law itself began to accommodate and incorporate general principles identified by E.U. law. Both national law and E.U. legal development became a complex matrix. Particularly instructive for U.S. lawyers is this effect on the one common law culture in the E.U., that ofthe United Kingdom.
The operational point is that a broad range of members of the U.S. legal community, as well as other public policy participants, must become active in the global regime. This point must be embraced by those other than the
